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Pennington Borough Council
Emergency Meeting — November 2, 2012

Acting Mayor Edwin Tucker called the Emergency Meeting of the Borough Council to order at 3:15 pm.
Borough Clerk Betty Sterling called the roll with Council Members Dunn, Griffiths, Heinzel, Ogren, and
Tucker in attendance. Mayor Persichilli was absent. Council Member Mary Anne Heino arrived at 3:24 pm.

Also present were Borough Attorney, Walter Bliss, Emergency Management Coordinator, Mark Reading,
Public Safety Director, Bill Meytrott, Public Works Superintendent, Jeff Wittkop and Borough Administrator
Timothy Matheny.

Acting Mayor Tucker announced that notice of this meeting had been given to the Hopewell Valley News,
The Times of Trenton and The Trentonian and was posted on the bulletin board in Borough Hall and on the
Borough web-site according to the regulations of the Open Public Meetings Act.

Acting Mayor Tucker invited everyone to stand for the Flag Salute.

Acting Mayor Tucker read the following Resolution Authorizing an Emergency Meeting of Borough
Council.

BOROUGH OF PENNINGTON
RESOLUTION 2012 -11.1

RESOLUTION AUTHORIZING EMERGENCY
MEETING OF BOROUGH COUNCIL

WHEREAS, under the Open Public Meetings Act, a public body may hold an emergency meeting
without the notice otherwise required by the Act if, upon the affirmative vote of three quarters of the
members present, it is determined that:

1. such meeting is required in order to deal with matters of such urgency and importance that a
delay for the purpose of providing the notice otherwise required would be likely to result in substantial harm
to the public interest; and

2. the meeting is limited to discussion of and acting with respect to such matters of urgency and
importance; and

3. notice of the meeting is provided following the calling of the meeting by posting written notice of
the meeting in the same public place as regular notices of meetings and the two newspapers notified of
regular meetings are also notified by telephone, telegram or by delivering a written notice to such
newspapers; and

4. either the public body could not reasonably have foreseen the need for such a meeting at a time
when required prior notice could have been provided, or the public body could reasonably have foreseen such
need to call a meeting but nevertheless failed to do so;

NOW, THEREFORE, BE IT RESOLVED, that, by the affirmative vote of at least three quarters
of the members present, Borough Council hereby convenes an emergency meeting in conformance with the
above requirements, to discuss the following matters of urgency and importance:

All matters relating to the Borough’s response to the aftermath of Hurricane Sandy, including but
not limited to: (1) the responsibilities of property-owners for trees in the public right-of-way,
including such trees as have fallen onto private property; (2) responsibilities of property-owners for
the clean-up of fallen trees and other debris generally; (3) public notice and advisories regarding
these and other storm-related issues; (4) the means for funding any public share of extraordinary
storm clean-up operations; (5) preparation for a second storm anticipated in the coming week; (6)
such other issues relating to the storm aftermath and storm preparedness as come before the body.

Record of Council Vote on Passage

COUNCILMAN | AYE NAY N.V. A.B. COUNCILMAN AYE NAY N.V. A.B.
Dunn S Heinzel M
Griffiths X Ogren X
Heino absent | Tucker X

Council Member Heinzel made a motion to approve Resolution 2012-11.1, second by Council Member Dunn
with all members present voting in favor. Council Member Heino was not present for the vote on this
Resolution.

Mr. Tucker stated that Mr. Wittkop has brought a number of storm related issues to light and asked for
guidance from Council on how to proceed. Mr. Tucker asked Mr. Wittkop to comment on the situation in
town regarding trees. Mr. Wittkop stated that the first issue is a tree on Sked Street that is leaning on a
resident’s home. Mr. Wittkop stated that the tree was in the area that is between the sidewalk and the curb.
Mr. Wittkop stated that it fell on to the house and the question arose as to who is responsible for removal and
disposal of the tree. Mr. Wittkop stated that since the tree fell, he believes that Public Service hired a tree
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company to remove the tree because there were wires and poles involved. Mr. Wittkop stated that there are
other issues in town related to trees between the sidewalk and curb and responsibility for clean up. Mr. Bliss
stated that under the law regarding trees in the public right-of-way that fall on private property are not the
responsibility of the Borough and the Borough is not liable for damages caused by the tree. Mr. Bliss stated
that the gray area is that to the extent the tree is viewed as public property the question is whether there is a
duty or obligation of the Borough to retrieve its property. Mr. Bliss stated that generally the case law under
the Shade Tree Commission Statute essentially immunizes the municipality from liability for the falling tree.
Mr. Bliss stated that it is reasonable for the Borough to take the position that it is not liable for the costs of
removing the tree. Mr. Bliss stated that with regard to this situation we know that we are not responsible for
the damage to the house and grounds; however responsibility for retrieving our property is a gray area. Mr.
Griffiths asked how many properties in town we are talking about. Mr. Wittkop stated that there are two, one
on Sked Street and one on Park Avenue. Mr. Griffiths stated that he is inclined to say that the Borough
should retrieve the trees.

Mr. Griffiths asked what the Borough’s response should be to homeowners in these situations. Mr. Griffiths
stated that he would think that first the homeowner should speak with their insurance carrier. Mr. Griffiths
stated that he would like to craft a set of guidelines. Mr. Bliss stated that our policy should be that it is not
the Borough’s responsibility and the homeowner should be advised to contact their insurance carrier. Mr.
Bliss stated that if the insurance carrier takes an adverse view then the Borough will be notified. Mr.
Griffiths stated that he felt that was an adequate guideline.

Mr. Wittkop stated that the next question is what to do with the debris from these trees. Mr. Wittkop stated
that the tree on Sked Street has been taken down, but the debris is at the curb and there is a stump that needs
to be removed. Mr. Wittkop asked what he should tell the homeowner with regard to the debris. Mr. Bliss
stated that the Borough has an ordinance that governs placing debris at the curb. Mr. Bliss asked to what
extent this debris is covered under the ordinance. Mr. Wittkop stated that the ordinance specifies certain
sizes of wood. Mr. Wittkop stated that Mayor Persichilli suspended the ordinance in 2011 after a bad storm.
Mr. Wittkop stated that the Borough only picks up debris if the homeowner does the work, if a contractor
does the work, they are supposed to take the debris. Mr. Wittkop stated that there are residents that have
hired contractors to do clean up and the debris is now blocking roads. Mr. Wittkop stated that the ordinance
states that if the homeowner does the work the Borough will pick it up, but residents can only put out so
much and it can only be a certain size. Mr. Wittkop stated that there are many situations where residents
have had help with cutting up trees and putting debris at the curb and they expect the Borough to pick it up.
Mr. Bliss stated that leaving the waiving of the ordinance aside, the Borough would follow what is directed
in the ordinance. Mr. Bliss stated that homeowners should be advised that the ordinance states they can put
out so much stuff and the Borough will take it away provided that it meets the requirements for size as stated
in the ordinance. Mr. Wittkop stated that we need to get word out the public so that they understand the
ordinance. Mr. Bliss asked if there is a fee structure under the ordinance that would permit the Borough to
charge for additional quantities. Mr. Wittkop stated that he was not aware of any. Mr. Wittkop stated that
another problem is that it is difficult for the Public Works Department to identify which residents have had
contractors come in and which residents have done their own clean up. Mr. Wittkop stated that most of the
tree companies are aware of the ordinance, the problem is that some residents are hiring laborers or
freelancers to do the work and they are not complying with the ordinance. Mr. Griffiths stated that if debris
is obstructing the roadway, then the Borough should remove and we should add a clause to the ordinance to
allow the Borough to charge the homeowner. Discussion took place with regard to how to determine
whether a contractor has been involved or whether the homeowner has done the clean up. Mr. Wittkop stated
that he thinks most residents are not aware of the ordinance and that getting the word out to residents is
necessary. Discussion followed with regard to enforcing the ordinance.

Mrs. Heino asked about financial implications for the Borough. Mr. Wittkop stated that the department is
currently working overtime and there is wear and tear on machinery. Mr. Wittkop stated that there is also the
question of whether or not to hire an outside crew to assist with debris removal. Mr. Tucker stated that there
will be an impact to the 2012 budget and we may or may not be reimbursed through FEMA. Mr. Mark
Reading, Emergency Management Coordinator for the Borough stated that as of this moment, Mercer County
has not been declared part of the State of Emergency and his last communication with the Office of
Emergency Management for Mercer County was that they are uncertain that we will meet the minimum
expenditure. Mr. Reading stated that if that were to happen, the Governor would then petition FEMA to have
us declared because of the nature of the event. Mr. Reading stated that there is no guarantee that will work in
which case, Pennington would have to petition FEMA ourselves and we would most likely not meet the
minimum requirement and an exception would have to be made and that is very unusual. Mr. Reading stated
that the President’s declaration is unusual because it would cover one hundred percent of debris removal.

Mr. Reading stated that we may be declared under a standard proclamation which would qualify us for
seventy-five percent reimbursement.

Mrs. Dunn stated that based on this information any costs incurred by the Borough will need to be covered
under emergency funding that would then be raised in next years budget. Mr. Griffiths stated that there are
fiscal implications but the Borough budgeted overtime for snow removal that has not been used.

Mr. Griffiths stated that he wrote a potential guideline. Mr. Griffiths stated that the first step would be to ask
the homeowner if a contractor did the work or if the homeowner did the work themselves. Mr. Griffiths
stated that if the answer is that a contractor did the work, then the homeowner should be advised that it is the
contractor’s responsibility to remove the debris. Mr. Griffiths stated that if the answer is no then the debris
would be removed up to the limit of the ordinance and a notice would be provided to the homeowner that any
debris generated by contractors, including non licensed labor, is the responsibility of the contractor or
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laborer. Mr. Griffiths stated that contractors spotted operating in the Borough should be notified of the
Borough ordinance through a written notice.

Discussion took place with regard to the language of the ordinance and responsibility for removal of debris.
Mr. Griffiths stated that the Borough may want to consider setting up a fee for taking away large pieces of
wood generated by the homeowner. Mr. Bliss stated that it is already addressed in the ordinance under the
sticker system. Mrs. Dunn stated that she had some concerns regarding determining how many stickers are
needed based on weight and size of tree limbs and trunks. Mr. Bliss stated that the current ordinances do not
take into account emergency situations such as this one. Mr. Bliss stated that the current ordinances are
designed to work in day to day situations. Mr. Bliss stated that Council may want to consider an emergency
approach such as last time when the Mayor suspended applicable ordinances and said pick up the stuff. Mr.
Wittkop stated that he agrees that worked in that particular case, but Council also approved additional money
for the additional work. Mr. Wittkop stated that residents are already upset due to the lack of power and to
then say the Borough is not going to pick up debris is going to make it worse. Mr. Bliss stated that it seems
in the best interest of the public to figure out a way to clear the streets and clean up debris. Mrs. Heinzel
asked how much was appropriated for the last storm and what the projected amount for emergency funding
would be for this storm.

Mr. Griffiths stated that as he understands it, contractors are responsible for taking away debris and what we
are addressing now is when a homeowner does the work himself and removal of that debris. Mr. Griffiths
stated that it is in the ordinance that stickers are required for certain pieces and the only question remaining is
how to determine how much the cost for removal would be. Mr. Wittkop stated that he would suggest a flat
fee, such as the fee charged for use of the dump truck for bulk trash. Discussion took place with regard to
how much to charge. Mr. Wittkop stated that the main thing is figuring out how to get the brush cleaned up
so that they can then get to the leaves that are underneath. Mr. Wittkop stated that another issue that is taking
place is that contractors are mixing leaves in with debris and the machine will not pick up leaves with twigs
and debris mixed in and the farm will not accept leaves with debris mixed in. Mr. Wittkop stated that the
Borough might incur expenses this year to get rid of leaves if debris is mixed in.

Mr. Tucker stated Council has an obligation to Pennington residents to clean up the debris in the best way
possible. Mr. Tucker stated that Council has formulated some guidelines that should help Mr. Wittkop. Mr.
Bliss stated that he is struggling with the concept of contractor generated debris vs non-contractor generated
debris, especially in a high volume situation such as this one. Mr. Bliss suggested the following, any tree
trunk in excess of so many inches in diameter will be presumed to have been generated by a contractor and
therefore to the extent that the ordinance would be suspended in a state of emergency only stuff presumed to
be generated by the homeowner would get picked up. Mr. Bliss stated that in addition the advisory notice
would advise everybody in town as to the rule that contractor generated wood must be removed by the
contractor and urging compliance with the ordinance. Mr. Bliss stated that secondly, the Borough would
presume that if a tree trunk is in excess of x number of inches that is was generated by a professional and
therefore it is the professional’s responsibility to dispose of it and the Borough will not pick it up.

Mr. Griffiths suggested that rather than assuming that something over 6 inches in diameter was generated by
a contractor that a flat fee of $100.00 be set to remove tree trunks. Mr. Wittkop suggested a minimum flat
fee of $100.00 for a truck load of debris. Mr. Wittkop stated that Council should also stipulate which truck.
Mr. Wittkop stated that the truck used for rental for bulk trash holds up to 4 cubic yards. Mr. Tucker asked
Mr. Bliss to construct a set of guidelines to be distributed to residents.

Mr. Wittkop stated that his other concern is with regard to funding for overtime and hiring of outside
consultants to assist with debris removal. Mr. Ogren asked if a decision on additional funding could be
deferred to the next meeting. Mr. Reading stated that Council has an obligation to commence debris removal
under the ordinances. Mr. Reading stated that he thinks that he should know something by the next meeting
regarding FEMA reimbursement however; we may be past the period of emergency by waiting until the next
meeting. Mr. Wittkop stated that he would estimate an amount of not to exceed $25,000, not including
Kunkel Park.

Mrs. Heinzel stated that Council should approve the guideline policy prior to proceeding with Emergency
funding. Ms. Heinzel stated that the three-prong policy that is being proposed is that, 1) homeowners are
advised that contractors must remove all debris from their yard, 2) that debris generated by homeowners will
be picked up as long as the pieces are not in excess of 6 inches in diameter and 3) debris generated by a
homeowner that is in excess of 6 inches in diameter will be billed at a rate of $100.00 per truckload, with a
minimum of one truckload defined as 4 cubic yards. Council Member Griffiths made a motion, second by
Council Member Ogren with all members present voting in favor.

Mrs. Heino made a motion to approve an Emergency Appropriation in an amount not to exceed $25,000 for
the purpose of paying for overtime and/or or subcontractors to aide in implementation of the proposed three-
prong guidelines. Council Member Griffiths seconded the motion. Upon a roll call vote, all members
present voted in favor.

Mr. Tucker stated that the next item for discussion is public notice and advisory regarding these and other
storm related issues. Mr. Tucker stated that a meeting was held this morning and several good ideas came
up. Mr. Tucker asked Mr. Reading to comment. Mr. Tucker stated that a notice was printed up and is
currently being distributed by Police Officers. Mr. Reading stated that he believes that through the period of
the emergency, the Borough should continue to use the school district notification system and the reverse 911
when there is a specific community need. Mr. Reading stated that the reason he likes the flyers is that it
continues the one on one time with distribution being done by the Public Works and Police Departments.
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Ms. Heinzel stated that the flyers are not being distributed by the Police, the Police Officers have copies for
when they see people or are called for an emergency. Mr. Reading stated that the flyers are also being
distributed to local businesses for residents to pick up. Mr. Reading stated that the fact that the Borough
lacks the ability to make direct contact to our residents and the fact that a large portion of our residents do not
have access to the internet due to electrical outages makes it difficult to get the word out without using flyers.
Mrs. Dunn stated that the use of flyers is a good approach however the distribution process needs to be
addressed so that word gets out to as many residents as possible. Mr. Reading stated that it is difficult to
reach every resident, without incurring additional overtime costs and maybe in a month or so a more
permanent solution can be discussed. Mr. Reading stated for right now there is information that will need to
get out to the public and he would recommend use of what we have now to the best of our ability and then
address future emergencies at another time. Mr. Reading stated that residents can call him for up to date
information. Mr. Reading stated that what he is hearing from residents is that we are relying on technology
in a time when technology has failed us. Further discussion took place with regard to getting notifications
out to the public, use of the Borough website and the need for a firm plan for future emergencies. Mr.
Reading explained the FEMA process and what will take place in the weeks to come.

Mrs. Heinzel asked if any information could be sent out with the water/sewer bills that will be sent out at the
end of the month. Mr. Wittkop stated that he has asked Wayne about doing estimated bills for this quarter
and then the bills could be done and out sooner than the end of the month.

Mr. Reading stated that there is another storm brewing off the Southeast coast and by Wednesday or
Thursday of next week it is anticipated that we will experience a heavy rain event. Mr. Reading stated that at
present it is just a heavy rain event, but it is not known what the storm will bring.

Mr. Tucker stated that he would like to thank Mr. Mark Reading, Bill Meytrott and the Police Department
and Jeff Wittkop and the Public Works Department and the Borough Staff for coming in even when there
was not heat or electric. Mr. Tucker stated that everyone has done an outstanding job.

At 5:10 PM, Council Member Griffiths made a motion to adjourn the meeting, second by Council Member
Heino.

Respectfully submitted,

Elizabeth Sterling
Borough Clerk
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